STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

M CHAEL GERTI NI SAN

i ndividually as a resident/
site owner in the Bay Hlls
Vi | I age Condom ni um

Petiti oner,

VS. CASE NO. 93-6214RX
DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF FLORI DA LAND
SALES CONDOM NI UMS AND
MBI LE HOMES,

Respondent .

N N N N N e N e N N N N N N N N

FI NAL CORDER

Upon due notice, the Division of Administrative Hearings by its duly
designated Hearing Oficer, WlliamR Cave, held a formal hearing in the above-
captioned matter on Novenber 23, 1993 in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Mchael GCertinisan, pro se
10506 Bay Hills Circle
Thonot osassa, Florida 33592

For Respondent: Karl M Scheuerman, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Division of Florida Land Sal es,
Condom ni uns, and Mobi |l e Homes
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

STATEMENT OF THE | SSUES

VWet her Rule 61B-23.003(9), Florida Adm nistrative Code, is an invalid
exerci se of delegated |egislative authority.

PRELI M NARY STATEMENT

On Cctober 29, 1993, Petitioner, Mchael Gertinisan, as President of Bay
Hlls Village Ad-Hoc Conmittee, filed a petition challenging the validity of
Rul e 61B-23.003(9), Florida Admi nistrative Code, alleging that the rule was an
i nval id exercise of delegated legislative authority in that the challenged rule
gave prospective application to Section 718.301(1)(e), Florida Statutes (1991),



rather than retroactive application. By an Order of Assignnment dated Novemnber
3, 1993, the petition was accepted in that the petition appeared to conply with
the requirenents of Section 120.56, Florida Statutes. The matter was schedul ed
for hearing on Novenber 23, 1993. Prior to hearing, the Respondent filed a
Moti on To Redesignate Proper Petitioner And To Amend Case Style. By this

nmoti on, the Respondent argues that the Bay Hills Village Ad-Hoc Committee has no
standing to challenge the rule but concedes that Petitioner as an individua
resident/site owner in the Bay Hlls Village condom ni um has standing to
chal l enge the rule. Argunent on the notion was presented at the hearing. The
noti on was granted and M chael Gertinisan, as an individual resident/site owner
in Bay Hlls Village Condonmi nium was designated as the Petitioner. An order
granting that notion and amendi ng the case style was entered on Decenber 7,
1993.

At the hearing, the Petitioner testified in his own behalf. Petitioner's
Exhibit 1 was received as evidence in this case. Respondent presented the
testinmony of Richard Gentry and M chael Gertinisan. Respondent did not offer
any docunentary evi dence

Rul e 61B-23.003, Florida Adm nistrative Code, and Chapter 91-103, Laws of
Florida, were officially recognized at the hearing. Subsequent to the hearing,
the Respondent filed a Request to Take Judicial Notice of Chapter 91-426, Laws
of Florida, which shall be treated as a request for official recognition. The
request is granted and Chapter 91-426, Laws of Florida, is officially
recogni zed.

There was no transcript of this proceeding filed with the Division of
Admi ni strative Hearings. The Petitioner, by a notion that was unopposed by
Respondent, requested an extension of tinme for filing a proposed final order
The notion was granted and the time for filing proposed final orders was
ext ended from Decenber 3, 1993 until Decenber 13, 1993. The Respondent tinely
filed its proposed final order under the extended time frane. The Petitioner
elected not to file a proposed final order. A ruling on each proposed finding
of fact submitted by the Respondent has been made as reflected in an Appendix to
the Final Oder.

FI NDI NGS OF FACT

Upon consideration of the oral and docunentary evidence adduced at the
hearing, the followi ng relevant findings of fact are made:

1. Petitioner, Mchael Gertinisan, is a unit owner and nenber of the Bay
Hlls Village Condom ni um Associ ation, Inc. (Association). The Association is
responsi ble for the operation of the Bay Hills Village Condom ni um

2. Petitioner purchased his unit in Decenber, 1992. Prior to Decenber,
1992, the Petitioner had | eased the unit for a nunber of years.

3. The Bay Hills Village Condom niumis a nobile home park condom ni um
where each unit is conprised of a parcel of vacant |and upon which is placed a
nobi | e hone.

4. Transfer of control of the Association fromthe devel oper to the unit
owners, other than the devel oper, pursuant to Section 718.301, Florida Statutes,
has not occurred. However, unit owners, other than the devel oper, are entitled
to elect a representative to the board of administration of the Association in
an upconi ng el ection.



5. The declaration of condom niumfor Bay HIlls Village Condom ni um was
recorded in the public records in 1985. A nunber of units were sold to
purchasers in 1985.

6. At the tinme Bay Hill Village Condom ni umwas created and the
decl aration of condom niumrecorded in the public records in 1985, the
controlling statute, Chapter 718, Florida Statutes, contained no maxi mum peri od
of time during which the devel oper was entitled to control the operation of the
Associ ation through its ability to elect a mgjority of the board of
adm ni stration.

7. The devel oper of a condomniumis statutorily entitled to control the
affairs of the condom ni um association for a period set forth in the statutes.
This right to control the affairs of the condom nium associ ation for the period
set forth in the statutes is a substantive vested right. Wth the right to
control the condom nium associ ation, conmes the attendant rights, including but
not limted to, the right to: (a) adopt a budget neeting the marketing needs of
t he devel oper; (b) enter in to contracts with related entities providing for
mai nt enance and managenment of the condomi niuns; (c) control ingress and egress
on and over the condom nium property to nove construction equi prent; (d) adopt
board policies relating to the renting of units in the condom nium (e) adopt
board policies regarding placenment of "For Sale" signs on the condom nium
property and to nodel its units; (f) maintain the property in accordance wth
t he devel oper's need to conduct an ongoi ng sal es program and (g) change the
size and configuration of units in the condomi niumto nmeet the needs of the
devel oper' s marketing canpaign.

8. In those situations where the devel oper still exercises control over
t he condomi ni um associ ation, the aforestated rights of the devel oper woul d be
substantively inpaired by a retroactive application of Section 718.301(1)(e),
Florida Statutes, as created by Chapter 91-103, Section 12, Laws of Florida, to
condom ni uns in existence prior to the affective date of the Chapter 91-103,
Section 12, Laws of Florida.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, this proceedi ng pursuant to Section
120. 56 and 120.57, Florida Statutes.

10. The validity of rules normally will be sustained as long as they are
reasonably related to the purpose of the enabling |egislation and are not
arbitrary or capricious. Florida Beverage Corporation v. Wnne, 306 So.2d 200
(1 DCA Fla. 1975) Agrico Chem cal Co. v. Department of Environnental Regul ation
365 So.2d 759. As stated by the court in Departnent of Professional Regul ation
Board of Medical Examiners v. Durrani, 455 So.2d 515 (1 DCA Fla. 1984):

The wel | recogni zed general rule is that the
agencies are to be accorded w de discretion
in the exercise of their |awful rul emaking
authority, clearly conferred or fairly

i nplied and consistent with the agencies
general statutory duties. Florida Conm ssion
on Human Rel ati ons v. Human Devel opnent
Center, 413 So.2d 1251 (Fla. 1st DCA 1982).
An agency's construction of the statute it



adm nisters is entitled to great weight and
is not to be overturned unless clearly
erroneous. Baker v. Board of Medica

Exam ners, 428 So.2d 720 (Fla. 1st DCA 1983).
VWere, as here, the agency's interpretation
of a statute has been pronulgated in

rul emaki ng proceedings, the validity of such
rule must be upheld if it is reasonably
related to the purpose of the |egislation
interpreted and it is not arbitrary and
capricious. The burden is upon the
petitioner in a rule challenge to show by a
preponderance of the evidence that the rule
or requirements are arbitrary and capri ci ous.
Agrico Chemical Co. v. State, Departnent of
Envi ronnental Regul ati on, 365 So.2d 759 (Fla.
1st DCA 1978); Florida Beverage Corp. v.
Wnne, 306 So.2d 200 (Fla. 1 DCA 1975).

Mor eover, the agency's interpretation of a
statute need not be the sole possible
interpretation or even the nost desirable
one; it need only be within the range of
possi ble interpretations. Departnent of

Heal th and Rehabilitative Services v. Wight,
439 So.2d 937 (Fla. 1st DCA 1983) (Ervin, C
J., dissenting); Department of Health and
Rehabilitative Services v. Framat Realty,
Inc., 407 So.2d 238 (Fla. 1st DCA 1981).

11. To prevail in this case, the burden is upon the Petitioner to
denonstrate that the challenged rule is an invalid exerci se of del egated
| egislative authority. Humana, Inc. v. Department of Health and Rehabilitative
Services, 469 So.2d 889 (1 DCA Fla. 1985); Agrico Chemical Co. v. Departnent of
Envi ronnental Regul ation, 365 So.2d 759 (1 DCA Fla. 1978); An invalid exercise
of del egated legislative authority is defined by Section 120.52(8), Florida
Statute, which in pertinent part provides:

(8) "lInvalid exercise of del egated
| egi slative authority" neans action which
goes beyond the powers, function, and duties
del egated by the Legislature. A proposed or
existing rule is an invalid exercise of
del egated |l egislative authority if any one or
nmore of the foll owi ng apply:

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required by
s. 120.54(7);

(e) The rule is arbitrary or capricious.

12. Under Section 718.301, Florida Statutes, as it existed prior to the
enact ment of Chapter 91-103, Section 12, Laws of Florida, which forns the basis
for the challenged rule in this case, a devel oper was basically entitled to
elect a majority of the nmenbers of the board of the association until a certain
nunber of units in the condom niumwere sold to purchasers. Prior to the 1991



amendnent of Section 718.301, Florida Statutes,

t here was no maxi mum peri od of

time during which a devel oper could control the condom ni um associ ati on

13. Chapter 91-103, Section 12, Laws of

in pertinent part provides:

Fl orida, created Section
718.301(1)(e), Florida Statutes, which substantively changed the statutory
provi sion regarding the turnover of control of the condom ni um associ ati on and

718. 301 Transfer of association control

(1) . . . Unit owners other than
devel oper are entitled to el ect not

t he
| ess t han

a mpjority of the menbers of the board of

adm ni stration of an associ ation

(e) Seven years after the recordation of

the decl aration of condom nium or
case of an association which may ul
operate nore than one condom ni um

in the
timately
7 years

after recordation of the declaration for the

first condomniumit operates, or

of an associ ati on operating a phase

condom ni um created pursuant to s.
years after recordation of the dec
creating the initial phase,

Pursuant to Chapter 91-103, Section 28, Laws
becone effective on January 1, 1992. However

Chapter 91-103, Section 28, Laws of Florida,

n the case

718. 403, 7
aration

of Florida, this anendnent was to
, 1 n special session, the
Legi sl ature enacted Chapter 91-426, Section 5, Laws of Florida, which amended

providing for

an effective date of

April 1, 1992, for Chapter 91-103, Section 12, Laws of Fl orida.

14. Acting on the authority granted the

inplenment . . . and interpret this chapter",

Respondent by the Legislature in
Section 718.501(1)(f), Florida Statutes, "to pronulgate rules . . . necessary to

t he Respondent

promul gated Rul e

61B-23.003(9), Florida Adm nistrative Code, the challenged rule, which
i npl enents Section 718.301(1)(e), Florida Statutes (1991),
91-103, Section 12, Laws of Florida, and provides as foll ows:

(9) I'n condom niuns created on or
January 1, 1992, unit owners ot her
devel oper are entitled to el ect not
a mpjority of the menbers of the bo

after
t han the

| ess t han
ard of

adm nistration not later than 7 years after

the recordation of the declaration
case of an association which may ul

In the
timately

operate nore than one condom nium where the

initial condom nium operated by the
association is created on or after

January 1,

1992, unit owners other than the devel oper

are entitled to elect not |ess than
majority of the menbers of the boar
later than 7 years after recordatio
initial condomnium In the case o
condom ni um created pursuant to sec
718. 403, Florida Statutes, where th
declaration submtting the initial

phases is recorded on or after Janu

a
d not

n of the

f a phase
tion

e

phase or

ary 1,

as created by Chapter



1992, unit owners other than the devel oper
are entitled to elect not less than a
majority of the menbers of the board not
|ater than 7 years after the recordation of
the declaration submitting the initial phase
or phases.

It should be noted that even though the above rul e establishes January 1, 1992,
as the date which triggers the running of the seven years after recordation of
the declaration for transfer of control of the association, the effective date
of that provision of Chapter 91-103, Section 12, Laws of Florida, was anended to
be April 1, 1992, by Chapter 91-426, Laws of Florida.

15. It is clear fromthe | anguage of the above rule that the Respondent
has determ ned that Section 718.301(1)(e), Florida Statutes (1991), as created
by Chapter 91-103, Section 12, Laws of Florida, should be applied prospectively.
The Petitioner, on the other hand, takes the position that the statutory
anendment shoul d be applied retroactively and that the prospective application
by the Respondent is an invalid exercise of delegated |egislative authority.

16. Statutes are presuned to be prospective in application and will be
given retroactive application only when the act clearly and explicitly provides
for such application. Fleeman v. Case, 342 So.2d 815 (Fla. 1976); Century
Village, Inc. v. Wllington E, F, K, L. H J. M and G Condom ni um Associ ati on
361 So.2d 128 (Fla. 1978), and the cases cited therein; Van Bibber v. Hartford
Accident & Indemity Ins. Co., 439 So.2d 524 (Fla. 1983). This rule applies
with particular force where the effect of giving a statute a retroactive
operation would be to interfere with an existing contract, destroy a vested
right, or create a newliability in connection with a past transaction. See:
Florida Jur.2d, Statutes, Section 107. |In this case, there is nothing in the
| anguage of Section 718.301(1)(e), Florida Statutes (1991), to indicate that the
Legi slature intended a retroactive application. Likew se, neither the enacting
cl ause of Chapter 91-103, Laws of Florida, nor the effective date contained in
Section 28 of that |law, reveal any expression that the Legislature intended
Section 718.301(1)(e), Florida Statutes, to operate retroactively. For an
exanpl e of |egislative expression of retroactive application, see Chapter 92-49,
Section 41, Laws of Florida, wherein it expressly provides for the retroactive
application of certain amendnments to Chapter 718, Florida Statutes.

17. The evidence shows that the Respondent’'s decision to apply Section
718.301(1)(e), Florida Statutes (1991), as created by Chapter 91-103, Section
12, Laws of Florida, was a rational decision taken after thought and reason, is
supported by facts and logic and is neither arbitrary nor capricious. Agrico
Chemical Co. v. Departnent of Environnmental Regul ation, 365 So.2d 759 (1 DCA
Fla. 1979).

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Conclusions of Law, it is,
accordi ngly,

ORDERED that the Petitioner failed to establish that Rule 61B-23.003(9),
Florida Administrative Code, is an invalid exercise of del egated |egislative
authority and the relief sought by the Petitioner is DEN ED.



DONE AND ORDERED this 14th day of January, 1994, in Tall ahassee, Florida.

WLLIAM R CAVE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 14th day of January, 1994.

APPENDI X TO FI NAL ORDER, CASE NO. 93-6214RX

The follow ng constitutes ny specific rulings, pursuant to Section
120.59(2), Florida Statutes, on all the proposed findings of fact submtted by
the parties in this case.

Petitioner's Proposed Findings of Fact:
The Petitioner elected to not file any proposed findings of fact.
Respondent' s Proposed Fi ndi ngs of Fact:

1. Proposed findings of fact 1, 2, 3, 4, 5 6, 8 and 9 are adopted in
substance as nodified in Findings of Fact 1, 2, 3, 4, 5, 6, 7 and 8§,
respectively.

2. Proposed finding of fact is unnecessary.

COPI ES FURNI SHED:

M chael Gertini san
10506 Bay Hills Circle
Thonot osassa, Florida 33592

Karl M Scheuerman, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

Henry M Sol ares, Director

Di vision of Florida Land Sal es
Condom ni uns and Mbbi |l e Hones

1940 North Mbnroe Street

Tal | ahassee, Florida 32399-0792



Jack McRay, Acting General Counse
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

A party who is adversely affected by this final order is entitled to judicial
review pursuant to Section 120.68, Florida Statutes. Review proceedings are
governed by the Florida Rule of Appellate Procedure. Such proceedings are
commenced by filing one copy of a notice of appeal with the agency clerk of the
Division of Administrative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First District, or
with the District Court of Appeal in the appellate district where the party
resides. The notice of appeal nust be filed within 30 days of rendition of the
order to be reviewed.



